STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
CH LDREN S CHARI TY FUND, | NC.
Petiti oner,
VS. Case No. 97-5687
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RECOMMVENDED CORDER

On March 19, 1998, a formal adm nistrative hearing was held
inthis case in Sarasota, Florida, before Carolyn S. Holifield,
Adm ni strative Law Judge, Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Ken Bowon, Sr.
Executive Director
Children's Charity Fund, Inc.
2011 Bi spham Road
Sarasota, Florida 34236

For Respondent: Kevin J. O Donnel
Assi st ant General Counsel
Depart nent of Revenue
Post O fice Box 6668
Tal | ahassee, Florida 32314-6668

STATEMENT OF THE | SSUE

Whet her Petitioner, Children's Charity Fund, Inc., qualifies
under Section 212.08(7)(0)2.b., Florida Statutes, for a consuner
certificate of exenption as a charitable institution

PRELI M NARY STATEMENT

On August 27, 1997, Petitioner, Children's Charity Fund,



Inc. (Children's Charity Fund), filed an application with the
Respondent, Departnent of Revenue (Departnent), for a consuner
certificate of exenption as a charitable organization. After
reviewing Petitioner's application, the Departnent issued a
noti ce on or about Novenber 3, 1997, whereby it proposed to deny
the application. According to the Notice of Intent to Deny, the
basis of the Departnent's decision was that Petitioner failed to
meet the qualifications for exenption fromsales and use
taxation, as set forth in Section 212.08(7), Florida Statutes.
Specifically, the Departnent determned that Children's Charity
Fund: (1) did not expend in excess of 50% of its operational
expenditures toward qualified charitable services and (2) did not
provi de a reasonabl e percentage of services free of charge or at
a substantially reduced cost to persons unable to pay for such
services. Children's Charity Fund chall enged the Departnent's
decision and tinely requested a formal hearing. On Decenber 5,
1997, the matter was referred to the D vision of Admnistrative
Hearings to conduct a formal hearing.

At the hearing, Petitioner presented the testinony of one
w tness, Kenneth C. Bowon, Sr., Executive Director, Children's
Charity Fund. Respondent presented the testinony of one w tness,
Davi d Young, Tax Specialist, Ofice of Central Registration,
Departnent of Revenue. Petitioner offered no exhibits into
evi dence and the Departnent offered and had one exhibit admtted

i nto evi dence.



The transcript of the proceeding was filed on April 1, 1998.

Both parties filed proposed recommended orders.



FI NDI NGS OF FACT

1. Petitioner, Children's Charity Fund, is a not-for-profit
corporation and qualifies as a tax-exenpt organization pursuant
to Section 501(c)(3) of the United States Internal Revenue Code.
Petitioner maintains an office in Sarasota, Florida.

2. The articles of incorporation specify that the nature of
the business to be transacted and the purpose to be pronoted by
Children's Charity Fund "shall be exclusively charitable,
including raising funds in any |awful manner" for the follow ng
purposes: (1) to educate and informthe public about the needs of
handi capped and di sabled children; (2) to provide referral
services and maintain a hot-line for handi capped children; (3) to
provi de services "in whatever form possible that the Board may
deem necessary" for handi capped children and their parents; and
(4) to buy nedical equipnment for handi capped and di sabl ed
chi | dren.

3. The Children's Charity Fund clains entitlenent to a
consuner certificate of exenption based primarily on the fourth
purpose listed in paragraph 2 above. In carrying out this
purpose, the Children's Charity Fund purchases various types of
medi cal equi pnent for handi capped and di sabl ed chil dren who
reside in Florida as well as in other states. The nedi cal
equi pnent is provided to children who need the equi pnent, but
whose parents have no insurance or their requests for the

equi pnent have been turned down by Medicare, Medicaid, or their



I nsurance conpani es.



4. In determ ning which applications for nedical equipnent
it will approve, the Children's Charity Fund has not established
income |imts for the applicant famly. The circunstances of
each famly are considered on a case-by-case basis and factors
ot her than incone are also considered. To date, Children's
Charity Fund has never denied an application for nedical
equi pnent for a handi capped or disabled child, regardl ess of
famly incone, if such equi pnrent was needed by the child.

5. In addition to purchasi ng nedi cal equi pnent for
handi capped and di sabled children, the Children's Charity Fund
provides Christmas gifts and tickets to events organi zed and
pronoted by the Children's Charity Fund such as charity softbal
ganes. The Children's Charity Fund clains that these gifts and
tickets are charitable services.

6. During its nost recent fiscal year, the Children's
Charity Fund spent |less than 50% of its operational expenditures
on qualified charitable services. The evidence at hearing
established that during the relevant tine period, Children's
Charity Fund spent less than 35%of its total operating
expenditures on qualified charitable services. This percentage
does not neet the requirenents of Rule 12A-1.001(3)(g)3.e.,

Fl ori da Adm nistrative Code, which nmandates that the organization
seeking tax exenpt status as a charitable institution spend "in
excess of 50.0 percent of [its] operational expenditures toward

qualified charitable services."



7. During its nost recent fiscal year, Children's Charity
Fund spent approxinmately 50% of its operating expenditures to pay
for fundraising activities.

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has jurisdiction
over the parties and the subject matter of this proceeding.
Section 120.57(1), Florida Statutes.

9. The Children's Charity Fund is seeking a consuner
certificate of exenption as a "charitable institution"” as that
termis defined by Section 212.08(7)(0)2.b., Florida Statutes.
As an applicant, the Children's Charity Fund bears the burden of
proving its entitlenment to a certificate of exenption by a
pr eponderance of the evidence.

10. Section 212.08(7)(0)2.b., Florida Statutes, defines
"charitable institutions" for purposes of tax exenptions. That
section provides the foll ow ng:

2. The provisions of this section
aut hori zi ng exenptions fromtax shall be
strictly defined, limted, and applied in
each category as foll ows:
b. "Charitable institutions"” nmeans only
nonprofit corporations qualified as nonprofit
pursuant to s. 501(c)(3), Internal Revenue
Code of 1954, as anended, and ot her nonprofit
entities, the sole or primary function of
which is to provide, or raise funds for
or gani zati ons which provide, one or nore of
the follow ng services if a reasonable
per cent age of such service is provided free
of charge, or at a substantially reduced
cost, to persons, aninmals, or organizations
that are unable to pay for such service:

(I') Medical aid for the relief of disease,
injury, or disability.






11. Section 213.06(1), Florida Statutes, authorizes the
Departnent to adopt such rules as are necessary to carry out the
intent and purposes of all revenue laws which it adm nisters.
Pursuant to this authority, the Departnent has adopted Rule 12A-
1.001(3)(g), Florida Adm nistrative Code. That rule provides in
rel evant part the foll ow ng:

1. "Charitable institutions" neans only
nonprofit corporations qualified as a
nonprofit pursuant to s.501(c)(3), United
States Internal Revenue Code, 1954, as
amended, and other nonprofit entities that
nmeet the follow ng requirenents:

a. the sole or primary function is providing
a "qualified charitable service" as defined
in this subsection; and

b. a reasonabl e percentage of such service
is provided free of charge, or at a
substantially reduced cost, to persons,
animals, or organizations that are unable to
pay for such service.

2. "Qualified charitable service" neans:

a. Medical aid for the relief of disease,
injury, or disability;

* * *

3.a. For the purpose of this subsection the
follow ng terns and phrases shall have the
fol | ow ng neani ng:

|. "Persons unable to pay" neans persons
whose annual incone is 150 percent or |ess of
the current Federal Poverty Quidelines or
whose unconpensat ed hospital charges exceed
25 percent of their annual famly inconme for
t he preceding 12 nonths.

* * *

e. "Sole or primary function" means that a
charitable institution, excluding hospitals,
nmust establish and support its function as
providing or raising funds for services as



outlined in subparagraphs 1. and 2. above, by
expendi ng in excess of 50.0 percent of the
charitable institution's operational
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expenditures toward qualified charitable
services as defined in subparagraph 2. a.--
g. within the charitable institution's nost
recent fiscal year

12. The provisions of |law which authorize a tax exenption

must be strictly construed against the person claimng the

exenption. Asphalt Pavers, Inc. v. Departnent of Revenue, 584

So. 2d 55,57 (Fla. 1st DCA 1991). This is consistent with the
express | anguage of Section 212.08(7)(0)2., Florida Statutes,
whi ch states that "the provisions of this section authorizing
exenptions fromtax shall be strictly defined, limted, and

applied in each category.

13. To qualify as a charitable institution, the Children

Charity Fund nust clearly cone within the purview of Section
212.08(7)(0)2.b., Florida Statutes. This requires that the
organi zation neet all, not part, of the criteria prescribed in
statute.

14. In this case, the Children's Charity Fund has failed
nmeet its burden. Wile it has been established that the
organi zation is a nonprofit corporation, is qualified as a

501(c)(3) entity, and provides a qualified charitable service,

there are other prescribed criteria that the Children's Charity

Fund does not neet.

15. According to Section 212.08(7)(0)2.b., Florida

to

Statutes, and Rule 12A-1.001(3)(g), Florida Adm nistrative Code,

quot ed above in paragraphs 10 and 11, respectively, an
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organi zati on seeking an exenption as a charitable institution
must have as its "sole or primary function"” to provide or raise
funds for organi zati ons which provide a reasonabl e percentage of
qualified charitable services to "persons. . . that are unable to
pay for such service." Services which qualify for "charitable
services" include nedical aid for disabled persons.

16. The purchase of nedical equipnment for handi capped or
di sabl ed children constitutes a qualified charitable service.
However, that alone is not enough to bring the Children's Charity
Fund within the purview of the applicable statutory and rule
provisions. In this case, the Children's Charity Fund nust
denonstrate that providing such service is the "sole or primary"
function of its organization and that a reasonabl e percentage of
such services are provided free or at a substantially reduced

cost to "persons unable to pay."

17. As defined in Rule 12A-1.001(3)(g)3.e., Florida
Adm ni strative Code, a qualified charitable service is deened to
be an organization's sole or primary function if that entity
spends nore than 50% of its operating funds on that service, as
reflected on the audit of its nost recent fiscal year. A
reasonabl e percentage of these services nust be provided free or
at a substantially reduced cost to those who are unable to pay.
"Persons unable to pay" are individuals whose annual famly

incone is 150% or | ess of the Federal Poverty Quidelines or whose

unconpensat ed hospital charges exceed their annual famly incone
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for the preceding 12 nonths. Rule 12A-1.001(3)(g)3.a., Florida
Adm ni strative Code. The Children's Charity Fund does not neet

either of these criteria.
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18. \Wile the evidence established that the Children's
Charity Fund provides a qualified charitable service free of
charge, it is undisputed that providing such services is not the
agency's "sole or primary function”™ within the nmeaning of Rule
12A-1.001(3)3.e., Florida Adm nistrative Code. To neet this
requirenent, the Children's Charity Fund nust denonstrate that
nore than 50% of its operating expenditures is spent on providing
medi cal aid. Here, the Children's Charity Fund acknow edges t hat
during its nost recent fiscal year, it spent no nore than 35% of
its total operating expenditures on providing nedical equipnment
t o handi capped and di sabl ed chil dren.

19. Having failed to denonstrate that providing nedical aid
isits "sole or primary function,” the Children's Charity Fund is
not eligible for a tax exenption as a charitable institution.
However, even if Children's Charity Fund had established that
providing a qualified charitable service was its "sole or primary
function,” the agency failed to show that a reasonabl e percent age
of these services were provided to "persons unable to pay" as
that termis defined in Rule 12A-1.001(3)(g)3.a.l., Florida
Adm ni strative Code. According to that rule, "persons unable to
pay" are limted to individuals whose famly incones do not
exceed specified limts--those whose famly inconmes are 150% or
| ess of the Federal Poverty CQuidelines or those who have incurred
unconpensat ed hospital charges which exceed 25% of their annual

famly inconme for the preceding 12-nonth peri od.
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20. The Children's Charity Fund admts that it provides
medi cal aid in the formof nedical equipnent to children who
requi re such equi pnent regardl ess of the incone |evels of those
famlies. This fact may not necessarily preclude the
organi zation's qualifying for tax exenpt status, if it is
established that a reasonabl e percentage of its qualified
charitable services are provided to "persons unable to pay" as
that termis defined in Rule 12A-1.001(3)(g)3.a., Florida
Adm ni strative Code. Having failed to establish this, the
Children's Charity Fund has failed to neet one of the prescribed
criteria required to qualify as a "charitable institution."

21. The Children's Charity Fund argues that the above
quoted rule, which interprets "sole or primary purpose" and
"persons unable to pay" for purposes of Section 212.08(7)(0)2.b.
Florida Statutes, is not law. In light of this position, the
Children's Charity Fund asserts that the definitions in Rule 12A-
1.001(3), Florida Adm nistrative Code, can not properly serve as
a basis for requiring that a certain percentage of operating
expendi tures be spent for proving nedical services. The
organi zati on al so argues that because the rule is not law, it can
not be utilized to require the organization to provide a
reasonabl e percentage of its services to individuals with certain
famly incone [imts.

22. In making the argunent discussed in paragraph 21 above,

the Children's Charity Fund fails to recognize a well-established
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legal principle. That principle is that agency rul es pronul gated

under authority of |aw have the force and effect of law. State

of Florida v. Jenkins, 469 So. 2d 733 (Fla. 1985). There being

no dispute as to the validity of the Rule 12A-1.003, Florida
Adm ni strative Code, the rule has the force and effect of |aw
Thus, the provisions the aforenentioned rule nust be applied in
determining an entity's eligibility for a tax exenption.

23. Applying the applicable statutory and rul e provisions
to the Children's Charity Fund, it is clear that the agency does
not nmeet the prescribed eligibility criteria for a tax exenption.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Revenue enter a final
order denying a consuner certificate of exenption to Petitioner,
the Children's Charity Fund, Inc.

DONE AND ENTERED this 18th day of My, 1998, in Tall ahassee,

Leon County, Florida.

Carolyn S. Holifield

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 18th day of My, 1998.
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COPI ES FURNI SHED

Ken Bowron, Sr.

Executive Director

Children's Charity Fund, Inc.
2011 Bi spham Road

Sarasota, Florida 34236

Kevin J. O Donnel

Assi st ant General Counsel
Departnent of Revenue

Post O fice Box 6668

Tal | ahassee, Florida 32314-6668

Li nda Lettera

General Counse

Departnent of Revenue

204 Carlton Building

Tal | ahassee, Florida 32399-0100

Larry Fuchs

Executive Director

Depart nent of Revenue

104 Carlton Building

Tal | ahassee, Florida 32399-0100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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